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The Court of Justice has just  rendered a ruling  urhieh establisheg
that acts under Articl-e 169 (on infringenents of  the Treaty) are not  i
bind.ing until  the stage when the matter goes to the Court.
In  the ruling,  hand.ed down on 1 March, 1965 1 the Court of Justibe
held to be. inadmissible the appeal lodged by three German firns  import-
ing powdered milk against an alleged decision by the EEC Conmission.
Costs lre?e awarded against the plaintiffs.
3y a letter  which reached. the Commission on 1? March 1965 the plain-
tiffs  (Altonsilritticke  GurbH, Dr. 0tto  Suwelack l,iachf. KG and. Kurt Siemers
und. Co.) had asked. that proceedings be opened against the Federal Republic
of  Gernany under Article  15p of  the freaty  on the grounds that  that  country
trad infringed Article  95 of  the Treaty in  levying a tax ot 4 % on imported
nilk  povrd.er to offset  the turnover tax.
3y letter  of  14 May 1955 the Directorate General for  Conpetition
had inforned the repreBentative  of  the plaintiffs  tbat  the Conlnlssion  saw
no reason to take action,  as it  considered. the Federal Republic of  Gernany
had adapted the rate  of  the conpensatory  tax on milk powd.er to the tax
burden which, in  the form of  the turnover tax,  fell  on nilk  powd.er
prod,uced in  Germany, The letter  stressed. that  the information given was
not to be construed as acknowledging the existence of  any legal  obligation.
0n L2 JuIy L965 the plalntiffs  started nullity  proceedings  under
Article  lJJ  agalnst the alleged d"ecision which they claimed was constituted
by the Commisgionts letter,  and. alternatively,  they appealed. und.er Article
175 of  the Treaty against the Comnissionf s failure  to act.
Accepting the argurnents put forward. by the Commission, the Court
found that Article  l-59 requires that  the Conmission shall  give a reasoned
opinion if  if  considers that a menber Btate has failed. to fulfil  one bf
its  obligations under the Treaty. This proced.ure may subsequently lead to
the Court belng called upon to find. that  there has been such fai.Iure'
'rThe part of  the proced.ure before the matter v/as referred to the Court
constitutes a pre-litigation  stage iluring vrhich the menber State shall  be
invited  to conforn to the Treaty; the Commission'does not publish its
opinion till  the member Statp has had an opportunity to present its
observations.  At this  stage no act of  the Conmission has conpulsory
characterrt.  Consequently the appeal that  the act by which the Connission
gave a bind"ing d.eclsion on the plaintiffst  original  subnission is  also
inad.ni s s ib1e.
The Court also found "that the subsidiary appeal under Article  175 is
only ad.missihle if ,  two monlhs after  having been invited. to actr  the  i
institution  concerned has not stated its  attitude.  In  the case before the
Court, the Connission has stated its  position  and inforned the plaintiffs
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Nachf.
la  Cour de Justice  :  Ia par:tie cle la  proc6dure
la  saisine de l-a Cour ex. art.  t69 Cgn ne
aucun acte revOtu de force oblisatoire.  (Affaire
Firmes A1fons Li,itticke GmbH, Dr Otto Survelack
KG et Kurt Siemers et  Oo contre Ia. Commission),
-ft
Par un arrOt rendu le'1er  nars 1966,, Ia  Cour de Justice a
rejet6r  comme irrecevable,  1e recours introduit  contre la  Commisslon
de 1a CEE par les  demanderesses  (J irnportateurs allemands de lait
-en poudre) et a cond"amn6 les requ6rantes aux d6pens de lrinstance.
Par lettre  parvenue A la  Connission le  1l  uars 1965, les
demanderesses avaient demand6 lrorlve::ture contre 1a R6publique
f6d,6ra1e dtAllemagne drune proc6dure au titre  de l.'art.  169 du Trait6
parce gue ledit  pays auraj-t vio16 1 fart .  91 du Trait6  en percevant sur
1es importations de lait  en poudre une taxe eompensatoire de la  taxe
sur le  chif fre  dtaf faires  de 4 %.
Par lettre  en ciate du 14 mai 1965, la  Dj-rection G6n6ra1e  de
la  Concurrence avalt  fait  savoir au repr6sentant  des dernanderesses
que la  Commissi-on ne voyait pas de raisons dtagir,  car eIIe  estinait
que la  R6publique  f6d6:a1e drAllemagne avait  adapt6 le  taux de Ia
taxe compensatoire pour 1e lait  en poudr.e A lrimposition  au titre  de
1a taxe sur le  chiffre  draffaires  qui frappe indirectement  le  lait
en poudre national.  La lett::e  soulignait  qutil  sfagissait  de rensei-
gnements ntentrainant pas la  reconnaissance <le l"texistence d?une
obligation  juridique.
Les deman<ieresses av&ient ensuite introduit,  le  12 juillet
196r, un recours en nu11it6 au titre  de 1rart.  17j  contre T.artd6cisionrt
euer selon el-les, constituait  Ia  lettre  et,  A titre  subsidiairen  un
Tecours en carence au titre  de 1t*"1.  175 au Trait6.
Conforn6rnent i  }a  demande de La Commission, 1a Cour a consid6r6
que lrarticle  159 Oispose que la  Comrnj-ssion prendra un avis motiv6 si-
elle  estirne quf un Etat membre manque i  une obl.igation du Trait6.  Cette
proc6'dure peut aboutir d. la  saisine de l-a Cour de Justice pour faire
reconnaitre un te1 rnanquement. rrT,a partie  <ie l-a proc6dure pr6c6dant 1a
saisine d.e 1a Cour consti-tue une phase pr6contentieuse dcstin6e i. inviter
lrEbt  membre  d- se cnnformer au Trait6,  Ia  Conmission nr6nongant  son
opi-nion par voie dravis qutaprbo avoir mis frEtatnenbre en mesure de
pr6senter ses observations.  Cette phase ne cornporte aucun acte de la
Comrnission rev6tu de force obligatoirett.  Par cons6quent, 1c recours en
annulation contre lraete  de la  Commission par lequel e1le a statu6 sur
la  dernande, est ir-recevable.
La Cour constate que le  recours A
de ltarticle  175 nrest recevable que sio e I
deux nois A compter de lrinvitation  A agi-r,
position.  Dans ce cesr L.a Conrnj.ssion a p::is
prise  oe position aux r<-.qu6rantes end6ans ce
cst jug6 6Ealement comme irrccevable.
titre  subsidiai-re en vertu texpiration  drun d6lai  de
Lrinstitution  nra pas pris
nnc-i  f  inn  c*  a  n^nrnrrni  ^rri  na**^ PVO!  UMI  g U  a  9Vr,rr!Ulf  r({Ug  VV  U lg
d6l-ai.  Dds lors.  ce recours